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Policing the Oil Policy Series (POPS)

Policing the Qil Policy Series (POPS) is a compilation of policy briefing papers issued by Spaces for
Change (S4C) every quarter. It uses the human rights paradigm to police and analyze various
developments taking place within the Nigerian oil & gas sector. Within this framework, S4C
leverages technology, using crowd-sourcing and pedagogical tools to conduct in-depth
researches and analysis of national oil policies and ancillary regulations, evaluating their coherence
with global standards and best practices in oilindustry operations.

Consistent with our primary goal of bridging the knowledge gap in oil policy development and
institutional reformation, POPS is one of the numerous vehicles we use to empower citizens and
other industry stakeholders to actively participate in the promotion, evaluation and setting of
strategic policy directions on specific energy and natural resource governance issues. Our
analysis takes a cross-sectoral approach by focusing on decisions and initiatives that specifically
address the social, political and legal issues that impede access to energy and environment
resources.

Volume 1 of POPS comes from our detailed analysis and clarification of several provisions of
Nigeria's latest oil regime, the Petroleum Industry Bill (PIB). The new oil policy, currently under
legislative consideration by the Nigerian parliament, is being driven by the necessity to effect
regulatory, commercial, institutional and fiscal reforms in the oil & gas sector. The various policy
papers contained in this edition review the semantic pitfalls that complicate citizen engagement
and propose amendments to some provisions of the bill that could potentially undermine
transparency and accountability in oil sector governance.

Building on research findings and recommendations outlined in this report, we will capitalize on
our convening and advocacy power to continually engage and remind policymakers, regulators, oil
operators and stakeholders in general, what it will take to design and remodel best practices and
sustain them. Most importantly, we will continue to work with our partners (civil society, oil-
producing communities, the media, the Nigerian parliament and international development
organizations) to provide resourceful data and share knowledge on new technical solutions,
towards the development of a more locally-grounded, rights-based and sustainable national oil

policy.
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Spaces for Change(S4C) is a non-profit organization working to infuse human rights into
social and economic governance processes in Nigeria. Through research, policy analysis,
advocacy, youth engagement, public interest litigation and community action, the
organization aims to increase the participation of Nigerian youth, women and marginalized
constituencies in social and economic development, and also help public authorities and
corporate entities to puta human rights approach at the heart of their decision-making
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This policy brief examines the 2012 Executive Draft
Petroleum Industry Bill (PIB) to determine whether the Bill
achieves its intended reform objectives. It analyses the PIB
vis-a-vis Government's reform objectives as contained in the
National Oil and Gas Policy as well as best practice from
other jurisdictions. It concludes that overall the PIB falls short
of its objectives and makes recommendations on what can
beincluded in the Bill towards achieving its goals.

Background

In a bid to liberalise and restructure the oil and gas sector,
government inaugurated the Oil and Gas Implementation
Committee (OGIC) under the National Council on
Privatisation (NCP) to coordinate and monitor all activities
relating to the reform and privatisation of the sector. The
OGIC developed a policy document covering all aspects of
the industry with emphasis on securing maximum
sustainable value to the nation'. Key among the reform
objectives are:

The need for separation and clarity of roles of the
agencies operating in the industry

Reduced government participation and increased private
sectorinvolvementin the industry

The need for improvement in energy planning and
implementation of such plans, policies and regulations
The need for effective and efficient sector regulation

The need for diversification into other sectors of the
economy

The need to create an appropriate economic climate to
boost private sector involvement

The need for clear and transparent processes which will
engender confidence and attract sector investment

The reform objectives proposed in the Policy were
subsequently captured in a draft Act, the PIB that not only
provided the legal basis for the policy initiatives but also
soughtto harmonise existing laws.

Analysis of the PIB vis-a-vis its Main Objectives

The PIB also seeks to promote good governance,
transparency and sustainable development in the

! See National Oil and Gas Policy (2004)

management and allocation of petroleum resources by
providing for:

* Anorderly, fairand competitive system;

» Clear and effective legal and institutional frameworks for
organising petroleum operations; and
A fiscal regime that offers fair returns on investments
while optimising benefits to the Nigerian people.

The PIB, which seeks to address the legal, institutional
and funding challenges of the oil and gas industry, has the
following objectives:

1. To create a conducive business environment for
petroleum operations;

2. Toenhance exploration and exploitation of petroleum
resources in Nigeria for the benefit of the Nigerian
people;

To optimise domestic gas supplies particularly for
power generation and industrial development;
To establish a progressive fiscal framework that
encourages further investment in the petroleum
industry while optimising revenues accruing to the
Government;
To establish commercially oriented and profit driven
oil and gas entities;
To deregulate and liberalise the downstream
petroleum sector;
To create efficient and effective regulatory agencies;
To promote transparency and openness in the
administration of the petroleum resources of Nigeria;
To promote the development of Nigerian content in
the petroleum industry; and

. To protect health, safety and the environment in the
course of petroleum operations.
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While the PIB is a laudable step towards achieving
government's objectives of a transparent, deregulated and
efficiently managed oil and gas sector the Bill appears to
raise more questions than proffer solutions. Several
analyses have been carried out on the provisions of the PIB
vis-a-vis other jurisdictions, which concluded that there are
issues that need to be addressed if the PIB is to achieve its
intended goals.

Objective 1: To create a conducive business
environment for petroleum operations

Findings from the various analyses revealed that this
objective was not adequately addressed in the PIB.

The private sector is the primary engine for economic
growth and Government. in its National Oil and Gas Policy,
identified the need to foster an enabling business
environment with minimal political interference”.

Precept 10 of the Nigerian Natural Resource Charter
(NNRC) recommends that Government should facilitate
private sector investments at the national and local level for
the purposes of diversification, as well as for exploiting
opportunities fordomestic value added.

Facilitating private sector investment requires the removal
of constraints to private capital, guaranteeing an absence
of political interference, improving access to financing, a
clear legal and regulatory regime, and appropriate fiscal
regime, among other things.

The Bill as currently drafted fails to put in place the
necessary mechanisms for providing an environment
aimed at boosting private sector investment. As such, in
order to achieve this objective, the PIB has to adopt
recommendations made in the other objectives below.

Objective 2: To enhance exploration and exploitation
of petroleum resources in Nigeria for the benefit of the
Nigerian people

Findings from the various analyses revealed that this
objective was not adequately addressed in the PIB.

Precept 1 of the NNRC recommends that the development

of a country's natural resources should be designed to
secure the greatest social and economic benefit for its
people. Where the revenues from resource extraction are
properly managed, they can help to alleviate poverty,
generate economic growth and develop the economy, thus
sustaining a more prosperous future. One of the intentions
of the PIB is to ensure infrastructure optimization® in the
future profitability and ultimate hydrocarbon recovery in
existing and future fields.

In order for this to happen, a comprehensive approach in
which every stage of the decision chain is understood and
addressed is required.

While the PIB* made extensive provisions for minimum
work commitment (obligation imposed on a licensee to
carry out certain exploration and development activities) to
achieve this objective, an analysis of the provisions of the
PIB based on international best practice revealed these
provisions are inadequate. Further analysis revealed that
the PIB provides limited information on infrastructure
development initiatives as well as conditions under which
existing infrastructure can be utilized to ensure marginal
fields and fields lacking infrastructure are brought on
stream. There are also no provisions in the PIB governing
work program guarantees.

6 55. 230 - 283 of the PIB 2012
7 See Ss. 222, 224, 249- 250 and 269-272 of the PIB

2 see National Oil and Gas Policy (2004)
255.15(1) (p) of the PIB 2012
4ss. 178, 179 and 277 of the PIB 2012

Given the dearth of infrastructure in Nigeria, which has
hampered efforts to bring many fields on stream, it is
important and strategic that this issue is adequately
addressed.

The PIB does not provide for domestic supply obligations
(DSO) or strategic supply obligations for crude oil.
Considering the scarce nature of petroleum products in
Nigeria and its socio-economic consequences the PIB
would have been a useful avenue to encourage DSO for
crude oil, to ensure availability of crude oil for local refining
and distribution.

As such the PIB should:

* Include provisions for a bank guarantee to back the
commitments being entered into by licensees because
work commitment without a corresponding bank
guarantee/performance bond may prove to be difficult to
enforce.

Reduce the level of detail in the PIB regarding work
commitments and instead require in the Bill that a
subsidiary legislation provide the necessary details.
This would leave room for flexibility in the amendment of
this provision especially since amendment of major
legislations such as the PIB would require a lengthier
process.

Include provisions defining infrastructure optimisation
and how the process for infrastructure development will
be managed.

Include provisions on DSO for crude oil as well as
penalties for non-compliance.

Objective 3: To optimise domestic gas supplies
particularly for power generation and industrial
development

Findings from the various analyses revealed that while this
objective was partly addressed in the PIB it could stand to
be strengthened if the desire to create a competitive gas
marketis to be realised.

Precept 1 of the NNRC suggests that the development of a
country's natural resources should be designed to secure
the greatest social and economic benefit for its people. Also
Precept 10 prescribes that government should facilitate
private sector investments at the national and local levels
for the purposes of diversification, as well as for exploiting
the opportunities for domestic value added.

To achieve this objective, optimal use of oil and gas
infrastructure in order to facilitate efficient and effective
activity across the entire value chain is important. This is to
guard against negative outcomes of oil and gas exploration
and production, such as monopolistic use of certain oil and
gas infrastructure (for example, gas pipeline networks).
The PIB includes specific provisions applicable to the gas
sector addressing requirements for the licensing of a
transportation pipeline owner, transport network operator,
gas suppliers, and gas distributors. Other matters covered
include development of a Network Code, third party access,
gas pricing and pricing principles as well as transitional gas
pricing arrangements.

An analysis of the provisions of the PIB° revealed that this
objective is not completely addressed in the PIB.
Although there are numerous provisions concerning open
access’ to encourage the development of gas-to-power
projects (also consistent with international good practice),
this does not apply to future facilities.
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The PIB also does not provide clear references on how to
determine the measurement point for the oil or gas
produced neither does it provide guiding principles upon
which such measurements or valuations are made. The
PIB also does not include tariffs for gas processing and
while it provides for DSO for gas, it lacks sufficient supply
obligations penalties for non-compliance.

While provisions to address this issue can be incorporated
in a subsidiary petroleum regulation (as is the case in other
jurisdictions®), the PIB should:

» Provide areference to a subsidiary regulation that would
make provisions for a transparent mechanism through
which the provisions on measurement and valuation of
hydrocarbons are articulated.

It will also prove useful to reconsider the detailed
provisions from the PIB '08 pertaining to measurement
and valuation of oil, gas and condensates. These
provisions are consistent with good international
practice and clearly set out the means of valuing the
hydrocarbons, and define the measurement points for
such valuation.

Tariff provisions should be extended to gas processing
Strengthen DSO provisions by reviewing S.272 (1)(b)(ii)’
which opens the door to abuse by providing exemption
from penalties for non-compliance.

Objective 4: To establish a progressive fiscal
framework that encourages further investment in the
petroleum industry while optimising revenues
accruing to the Government

Findings from the various analyses revealed that this
objective was not addressed in the PIB.

Precept 3 of the NNRC states that fiscal policies and
contractual terms should ensure that the country gets full
benefit from the resource, subject to attracting the
investment necessary to realise that benefit. Policies and
contracts need to be sufficiently robust to meet changing
and uncertain circumstances. Policies need to provide
for strong fiscal structures capable of providing a
reasonable rate of return and incentives while providing
economically efficient signals to government and
consumers regarding costs that consumption places on
licensees.

An analysis of the provisions of the PIB revealed an
absence of provisions for progressive fiscal elements.
Rentals and royalties are to be determined by Ministerial
Regulations™. Important provisions on Bonuses;
Relinquishment requirements; Cost recovery limits;
Profit oil or gas splits; DSO (except for gas) are either not
mentioned or have been neglected. As currently drafted,
the fiscal framework described in the PIB will ultimately
be regressive if a flat or fixed royalty percentage is
required as one of the bid items per Section 190 (2) (a)
(ii). In addition, the PIB does not define sliding scales
which means that the fiscal systems will have no real
ability to respond to situations where oil prices rise or fall
significantly, or if a discovery is made that's significantly
larger than anticipated. Further, the absence of fiscal
royalty provisions in the PIB coupled with inadequate
taxation provisions adds significantly to investor
uncertainty.

8 Angola and Brazil
9 Any supplier who does not comply with the DGSO as specified by the Agency shall not supply gas to any expoer project for the period
that the supplier is not complying with the DGSO unless it can demonstrate to the satisfaction of the Agency that it has made
reasonable commercial endeavours to make gas available.
105,197 of the PIB 2012

The PIB should provide greater clarity on the fiscal terms
as well as clear distinctions with respect to fiscal terms
between oil gas and condensate.

Objective 5: Establish Commercially Oriented and
Profit Driven Oil and Gas Entities

Findings from the various analyses revealed that this
objective was not adequately addressed in the PIB.

Precept 6 of the NNRC recommends that nationally
owned resource companies should operate
transparently with the objective of being commercially
viable in a competitive environment. While the Bill
makes provision for the commercialisation of NNPC it
does not include details necessary to make the newly
created National Oil Company (NOC) more profitable
and efficient.

The Bill provides for partial privatisation of NOC and the
National Gas Company (NGC without requiring a
minimum level of privatisation) but does not mandate the
partial privatisation of the Asset Management Corporation
(NPAMC).

Analysis of twelve national oil compames (NO
~and NNPC revealed" that the Bill is unlikely to
- significantly advance Government's objective of
establishing a commercially oriented and profit
driven oil and gas entities due to a number of
gaps. The Bill does not provide clear provisions i

on shareholding rights of government neither
does it address the composition of the NOC or
- NGC boards and exposes the companies to ngg 3
~ direct legislative oversight. There are no clear
_ provisions on how NOC and NGC would fun

. their operations neither does it discuss NOC

- crude oil sales that account for up to 70 perce

8 of public revenue. :

NPAMC and NGC are not subject to the upstream contract-

disclosure requirement that means joint venture and gas
contracts could remain opaque. The Bill does not mandate
auditing requirements for NOC and NGC while NPAMC is
required to publish only a summary of its audited accounts.
Further, there is no clarity on core fiscal terms that could
determine the commercial viability of the new NOC's
upstream operations.

In order to ensure the commercial viability and autonomy of
the entities, the PIB should provide for the following:

« Shareholding rights of government and clarity on NOC's
fiscal obligations to Government
Transition framework guiding how NOC will be
commercialised
Clear provisions on how the operations of the NOC and
the Nigerian Gas Company would fund their operations
along with a workable revenue retention model
Appropriate level of legislative oversight and
professional, independent boards for the companies
Limit or clearly define NOC's non-commercial roles
Publiclisting of NOC shares
Improve corporate governance through the discipline of
external debt financing
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Objective 6: To deregulate and liberalise the
downstream petroleum sector

Findings from the various analyses revealed that this
objective was partly addressed in the PIB although some
additional provisions are required to achieve this objective.

Precepts 7 of the NNRC prescribe that resource revenues
should be used primarily to promote sustained, inclusive
economic development through enabling and maintaining
high levels of investment in the country. Also, Precept 9
suggests that government should use resource wealth as an
opportunity to increase the efficiency and equity of public
spending and enable the private sector to respond to
structural changes in the economy.

To achieve this objective, PIB makes provisions for the
creation of a deregulated and liberalised downstream
petroleum market’®. The PIB also proscribes anti-competitive
market practices and provides for third party access to
downstream facilities™.

" While the Bill contains numerous provisions
~guiding deregulation, further analysis reveale
' that there are no transition provisions nor are

B there clear provisions on the process for
' deregulation or an implementation regime po
~ PIB. The Bill lacks clarity over which instituti
- will have operational responsibility for carrying
. out reforms both pre and post PIB and is silen
_on transitional arrangements for the new regi

Accordingly, the PIB should make provisions for the
following:

* Amend the Bill and mandate the process of reform pre —
and — post — PIB should be carried out by the Bureau of
Public Enterprises in line with the current Public
Enterprises (Privatisation and Commercialisation) Act
Include clear provisions on the process for deregulation
as well as transition provisions on outstanding issues
such as where liabilities will be domiciled following the
transfer of assets and employees from NNPC to the
National Oil Company, and how NOC will be
commercialised.

Objective 7: To create efficient and effective
regulatory agencies

Findings from the various analyses revealed that this
objective was not adequately addressed in the PIB.

The Oil and Gas Policy recommended an industry structure
under which the Minister would be responsible for broad
policy initiation; formulation and development in the sector
while the regulators would be responsible for technical and
commercial regulation in the sector. However, the PIB 2012
permits the Minister of Petroleum Resources to exercise
excessive discretionary powers over the licensing process
for upstream activities, even though majority of licences and
leases are expected to be issued through competitive
bidding process". The President of the Federal Republic of
Nigeria is also granted unrestricted discretionary power
under the Bill to award upstream licences and leases .

The Downstream Petroleum Regulatory Agency is vested

with power to independently license all downstream

petroleum operations, excluding specific downstream

ﬁ\/lctivities16 that are expressly reserved for licensing by the
inister”.

See Aaron Sayne, Paasha Mahdavi, Patrick R.P. Heller and Johannes Screuder, “The Petroleum Industry Bill and the Future of NNPC"
Revenue Watch Institute (October 2012) http://www.revenuewatch.org/sites/default/files/rwi_bp_nnpc_synth_rev2.pdf
SeeS.221

Ss.222,257,262-264

- Several analyses revealed that the Bill is lacking i
- specific provisions that would ensure transpare
- and non-discrimination in the award process
_ every licence, lease, permit or authorisation

Recommendations for improving the provisions of the Bill
include:

. Limit the role of the Minister to Policy Issues/
Directives and Confer general powers to award
licenses and leases on an independent regulatory
body as is the practice adopted in United States of
America and the Russian Federation.

Remove provisions conferring discretionary power on
the Minister over competitive bidding process and
avoid the use of wording conferring omnibus power to
the Minister to grantlicenses and leases.

Remove provisions granting the President
discretionary powers to grant licenses and leases in
special circumstances.

Include clear rules guiding the exercise of the
Regulators' power to issue licenses aimed at
achieving non-discrimination and transparency. This
provision should also include publication and
widespread dissemination of (minimum) qualification
requirements for each category of licenses, periodic
mandatory audit of all issued licenses by NEITI or
other like organizations, mandatory use of a
competitive bidding process for appropriate
categories of licenses etc.

In order to preclude any debate on who the
appropriate licensing authority is for typical
midstream activities undertaken by upstream
licensees or lessees for their own account, clear
provisions should be inserted in the legislation
confirming where that such licensing powers should
reside.

Objective 8: To promote transparency and openness
in the administration of the petroleum resources of
Nigeria

Findings from the various analyses revealed that while this
objective was partly addressed in the PIB it could stand to
be improved.

Precepts 2, 4 and 6 of the NNRC suggest guidelines for
achietving transparency and accountability in a resource rich
country.

Precept 2 of the NNRC suggests that a successful natural
resource management requires government accountability
to an informed public. This involves ,government adopting
transparent processes for taxing, collecting and managing
revenues from the industry, among other things. Also,
Precc(af)t 4 of the NNRC prescribes that competition in the
award of contracts and development rights can be an
effective mechanism to secure value and integrity. Precept 6
of the NNRC also prescribes thatin order to yield best returns
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for the country, nationally owned resource companies
should operate transparently with the objective of being
commercially viable in a competitive environment.

s strong prov:s:ons to ensure
ransparency and non-confidentiality in th
sector. However, based on findings from
various analyses on this subject this
objective while partly addressed in the PIB”
could be improved. The Bill also allows the
new regulatory agencies to receive gifts of
money or other property upon such terms a
- conditions as may be specified by the per
. or organization making the gift provided su
~ gifts are not inconsistent with the objecti
. and functions of the agencies. This could
. compromise the integrity and objectivity
- the agencies and weakens the transparel
objectives of the Bill.

Furthermore, as discussed under Objective 7, excessive
and wide ministerial discretion contained elsewhere in the
Bill regardlng its role and oversight of the regulatory
agencies™ in addition to the President's discretionary power
will not only work against the transparency aspirations of the
Bill but could eventually result in political manipulation.

To achieve this objective, the PIB should:

+ To avoid revenue leakages- have a clear definition of
what “petroleum income” entails for the purposes of the
Act and state precisely which account such income
should be directed into.

Remove the provisions allowing the agencies to receive
gifts

Include provisions with strict stipulations of the time
withinwhich account such income should be
directed into.

Remove the provisions allowing the agencies to receive
gifts

Include provisions with strict stipulations of the time
within which payment should be made into the
federation account, which agency should be
responsible for collecting which revenues and the
process through which payments should be made.
Provisions regarding all areas relinquished unders. 193
of the Bill should be amended to include that

such areas should be re-awarded based on a
competitive bidding process with clear guidelines
governing the entire process.

Introduce aregular fixed cycle for the licensing rounds.
Introduce clear rules that would effectively bar the
reissuance of a revoked Petroleum Mining Lease (PML)
other than by an open, transparent and competitive
bidding process.

Objective 9: To promote the development of Nigerian
contentin the petroleum industry

Findings from the various analyses revealed that while this
objective was somewhat addressed in the PIB there is still
room forimprovement of the provisions.

The PIB highlights the importance of Nigerian content by
requiring prospecting licensees to provide approved
Nigerian Content Plan in line with relevant legislation® as
part of their Development Plans further to a commercial

NOGIEB-Act 2642-orasay-be amended from time to time
9 5.178,179
% S179.3)e)

2, $:276,277, 281, 282, 200

i 5.6 (1) (@) (h); 5. 172

16 5 6(1) (h)
17 s5.32(4), 299 (3)
85.6(1) (@) 172(2), 13,14, 43, 44,

discovery or significant gas discovery®. The import of this is

that no drilling or appraisal work can commence without an
approved content plan. Part VI of the Bill on Indigenous
Petroleum Companies requires the Minister to issue
regulations or guidelines for increased indigenous
participation in the petroleum industry.

While the Bill does address Nigerian content, additional
steps will need to be taken towards reviewing and amending
the subsisting enabling legislation on Nigerian content, i.e.,
the Nigerian Oil and Gas Industry Content Development Act
2010, in order to ensure it adequately addresses all issues
relating to Nigerian content.

Objective 10: To protect health, safety and the
environment in the course of petroleum operations

Findings from the various analyses revealed that this
objective was not adequately addressed in the PIB.

Precept 5 of the NNRC observes that resource projects can
have significant positive or negative local economic,
environmental and social effects which should be identified,
explored, accounted for, mitigated or compensated for at all
stages ofthe project cycle.

The PIB includes provisions on health, safety and
environment in the petroleum industry. The sector regulators
have responsibility in their respective sectors while the
Ministry of Environment has overall responsibility over
environmental issues.

The Bill adopts a precautionary approach to environmental
challenges and requires every operator to adopt
environmentally friendly technologies and comply with
relevant requirements of environmental guidelines and
standards approved for the petroleum industry. The Bill also
requires prospecting licensees to submit Development Plans
including Environmental Management Plans, acceptable
Decommissioning and Abandonment Plans and providing for

elimination of routing gas flaring™'.

. the Bill provides for flare-out date as well as g
- flaring offences and associated penalties, it
 requires the Minister to prescribe the flare-
. day, gas flaring penalties and also allows the
" Minister to grant permits to operators to flare
.vent gas. This discretionary permit of gas fla
as the potential to be abused and substanti

The PIB should:

* Proscribe gas flaring completely.
* Require insurance covers for environmental disasters as
one of the requirements for the Development Plan.

Conclusion
While the Bill does not completely conform to its reform
objectives, it provides a good opportunity to reform the oil

and gas sector. Steps will need to be taken to address those
outstanding issues if the PIB is to achieve its intended goals.
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This policy paper outlines and appraises the roles and responsibilities of the new entities and structures that will be created pursuant to the
Petroleum Industry Bill. It flags and critically reviews specific provisions related to corporate governance and institutional framework that could
potentially undermine oil sector transparency and accountability when placed against global standards, and recommends actions for legislative

engagement.

Prepared by: Temitope Adeyinka and Victoria Ibezim-Ohaeri

Introduction

he Petroleum Industry Bill (PIB) 2012 was forwarded

to the National Assembly on 18 July, 2012 for

consideration and passage into law. The PIB provides
a legal, fiscal and regulatory framework for the Nigerian
petroleum industry. The PIB was originally conceptualized to
reform and repeal about 16 pieces of petroleum legislation in
Nigeria and then aggregate all the laws into a single piece of
comprehensive legislation. Upon enactment, the PIB will
repeal the Petroleum Act, Associated Gas re-injection Act,
Petroleum Profits Tax (PPT) Act, Deep Offshore and Inland
Basin Production Sharing Contracts (PSC) Act and some
other current laws governing the Nigerian petroleum
industry.

The PIB was first presented to the sixth assembly in 2009,
but efforts to pass it were hampered by vested interests,
intense political intrigues, and the dearth of effective
stakeholder consultation and citizen engagement. The
Senator UdoUdoma-led PIB Technical Committee set up on
January 17, 2012 reviewed the 2009 version of the Bill after
an unprecedented uprising in January 2012 forced high-
level probes and investigations into the administration of fuel
subsidies, including massive shake-ups in national oil and
gas institutions. The resulting draft is an aggregation of
several legislations on the oil and gas industry,

with the primary objective of opening up the oil industry to
privatization, optimization of domestic gas supplies,
including the liberalization of the downstream sector.

Overall, the PIB introduces some positive developments
including moves to unbundle and partly privatize the state-
owned Nigerian National Petroleum Corporation (NNPC);
address host community concerns; promote local content;
optimize domestic gas supplies, particularly for power
generation and industrial development; and the deregulation
and total liberalization of the downstream sector, to end
decades of government monopoly. It seeks to establish a
fiscal framework that encourages investment and revenue
inflow to the government, through the establishment of
commercially oriented and profit-driven oil and gas entities.
The passage of the Bill will catalyse a fundamental
restructuring of the industry, and end the uncertainty which
has prevented Nigeria from holding an oil licensing round for
five years. It will also attract the much-needed investment
into natural gas, and bolster energy security.

Stratification of Oil Industry Operations

The stratification of oil industry operations into upstream and
downstream is sustained under the Bill.

Upstream operation is now exclusively limited to crude oil
and gas exploration and production. S. 362 defines
upstream as “all activities entered into for the purpose of
finding and developing petroleum and includes all activities
involved in exploration and in all stages through, up to the
production and transportation of petroleum from the area of
production to the fiscal sales point or transfer to the
downstream sector”. The Upstream Petroleum Inspectorate
(UPI) will regulate technical operations and commercial
activities of the upstream sector, and take over assets and
liabilities relating to the upstream petroleum sector, which
were hitherto vested in the Department of Petroleum
Resources (DPR).

All other activities are categorized as downstream including
the construction and operation of gas processing facilities,
oil and gas transportation, natural gas transmission, natural

as transmission, product pipelines, tank farms and stations
or the distribution, marketing and retailing of petroleum
products, oil refining and so on. All these activities will be
re%ulated by the Downstream Petroleum Regulatory Agency
(DPRA), and will be vested with the functions, assets and
liabilities of the DPR relating to the downstream petroleum
sector as well as the functions of the Petroleum Products
Pricing and Regulatory Agency (PPPRA).

Government Authority and Institutional Framework

The ownership and control of all petroleum resources in,
under or upon any land within Nigeria, within its territorial
waters or continental shelf and its exclusive economic zone
are vested in the federal government. The Minister of
Petroleum Resources is the regulatory head of the industry
and is responsible for coordinating all activities and
exercising general supervision over all institutions and
operations in the petroleum industry.

A Petroleum Technical Bureau (PTB) will be set up as a unit
in the office of the Minister to provide technical and
professional assistance in the areas of formulating and
developing strategies to implement government policies as
well as monitoring the implementation of government
policies in the petroleum industry. In addition, the Bureau will
carry out the functions of the former Frontier Exploration
Services ofthe NNPC.

The Petroleum Technology Development Fund (PTDF) and
the Petroleum Equalisation Fund (PEF) will be re-
established to continue in their normal roles although the
PEF will cease to exist when the petroleum product market is
deemed to have been effectively deregulated. A new
Petroleum Host Communities (PHC) Fund will be set up for
the purpose of economic and social infrastructure
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development in petroleum producing communities.
Upstream petroleum companies will be expected to remit
10% of their net profit every month to the PHC fund.

The introduction of the Petroleum Host Communities Fund
(PHC-Fund) is a positive development, and a new high in
addressing the persisting agitations and concerns of oil-
bearing communities. Under Section 118 of the bill, every
company that is involved in oil and gas exploration and
production is required to remit into the fund on a monthly
basis, 10 per cent of its net profit, calculated by the adjusted
profit minus the Nigerian hydrocarbon tax and minus the
companies' income tax. In addition to the benefits of
involving the oil-producing communities in the joint
ownership of oil and gas assets, the Fund will be utilized for
the development of the economic and social infrastructure in
oil-producing communities. However, the manner in which
the PHC fund will be distributed is not clearly stated and is left
to the regulation of the minister. This can open the door to
political interference and the possibility of non-transparency
in the administration of the funds.

In line with industry best practice, the PIB has made
provisions for standalone regulatory bodies for activities in
the petroleum sector. However, it seems the institutional
framework is not strong enough to ensure the independence
of the regulatory agencies. Apart from having supervisory
oversights over the UPI and DPRA, the Minister will also be
the one to nominate individuals to their boards.

The Minister will also serve as the chairman of the boards of
the PHC, PTDF and PEF. The current framework arrogates
too much responsibility to the person of the minister rather
than to independentinstitutions and this can easily give room
to abuse of power, patronage and political interference.
Participants at a stakeholders' forum on the PIB hosted by
the Nigeria Extractive Industries Transparency Initiative also
submitted that departments and agencies created under the
PIB should be independent and autonomous, especially the
regulatory agencies.

The Special Investigative Unit

The Inspectorate is empowered toestablish a Special
Investigation Unit (SIU) empowered to investigate violations
of the Act mandated to keep surveillance on oil and gas
installations, among others things (S.41). Itis instructive to
note that SIU's functions as stipulated in the PIB overlap with
the statutory responsibilities of certain agencies such as the
National Oil Spills Detection and Response Agency,
NODSRA, state and federal ministries of environment and,
National Environmental Standards and Regulations
Enforcement Agency (NESREA). In the same vein, two ex-
militants were recently awarded marine contracts to carry
outsimilar surveillance activities.

The creation of a new entity with apparently duplicated roles
sharply contrasts with the federal government's plans to
shrink the bloated costs of governance through the merger of
parastatals and agencies. The Stephen Oronsaye-led
Presidential Committee on the reform of government
agencies recommended the reduction of statutory agencies
of government from 263 to 161, the abolition of 38 agencies,
merger of 52 and reversal of 14 to departments in ministries.
Itis submitted that enabling an existing agency like NOSDRA
to assume the roles and functions of the proposed SIU's is a
more productive path to follow. In addition, it is equally
imperative to put robust mechanisms in place forincreasing

cooperation and coordination among regulatory and
environmental monitoring agencies.

Government Participation and Commercial Institutions

The National Petroleum Asset Management Corporation will
be incorporated to acquire and manage government's
upstream petroleum investments. It will operate as a holding
company and will have the National Petroleum Asset
Management Company as a subsidiary. The corporation will
maintain a fund for its subsidiaries and contributions to the
fund will be primarily from the government and also from
other sources in the course of normal operations. The
National Petroleum Asset Management Company will be
incorporated and vested with all government's interests in
unincorporated joint ventures (UJV), excluding those that
will be vested in the National Oil Company.

The National Oil Company (NOC) will be incorporated as an
integrated petroleum company to be vested with NNPC's
assets and liabilities, excluding interests in the UJVs and the
Nigerian Gas Company. This presupposes that the NOC will
be vested with NNPC's interests in incorporated joint
ventures (including JOAs) PSCs - Production Sharing
Contracts(PSCs),

Service Contracts (SCs) as well as Nigerian National
Petroleum Corporation's (NNPC's) interests in subsidiaries
such as Nigerian Petroleum Development Company
(NPDC),Pipelines and Product Marketing Company
(PPMC), National Engineering and Technical Company
(NETCO), Hyson, National Petroleum Investment
Management Services(NAPIMS), National Petroleum
Investment Management Services (IDSL) and the refineries.
The National Gas Company (NGC) will be incorporated and
vested with NNPC's assets and liabilities in the Nigeria Gas
Company Plc.

Apart from the NOC, NGC and Asset Management
Corporation & Company that will emerge after the
unbundling of the Nigerian National Petroleum Corporation
(NNPC), the PTDF and the PEF are existing institutions
retained by the new petreoleum bill. Created by the PTD Act
of 2004, the PTDF is responsible for training Nigerians to
qualify as graduates, professionals, technicians and
craftsmen in the fields of engineering, geology, science and
management and other related fields in the petroleum
industry.” (S.74). PEF on the other hand, is a Fund set aside
for the reimbursement of petroleum products marketing
companies suffering loss solely and exclusively as a result of
the sale of petroleum products at uniform benchmark prices
throughout the country. (S.100)

The PIB has made clear cut provisions for the unbundling
and commercialization of the NNPC. Corporate entities with
solely commercial purposes will be created as against the
former arrangement where the NNPC served both
commercial and regulatory purposes. The new commercial
structure may eliminate the perennial joint venture cash-
call/funding inabilities of NNPC. However, it seems long-
term funding capability is not guaranteed for the UJV
interests of the management company, as the PIB only
makes provision for 2 years of government funding for its
work programme.

The new commercial structure also seems to be
beleaguered with the concentration of power in the person of
the minister. The minister is to serve as the chairman of the
board of the National Petroleum Asset Management
Corporation. It is however not clear how theboards of the
management company, the NOC and the NGC will be
constituted. The PIB only stated that the companies will be
managed based on the provisions of their memorandum and
articles of association.
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Nigeria and the Fuel
Subsidy Overhang:
Alternative Actions

By Dayo Olaide and Victoria Ibezim-Ohaeri.

INTRODUCTION

he Federal Government of Nigeria abruptly removed

subsidy from premium motor spirit (popularly known as

petrol) on January 1, 2012 which saw the fuel pump
price jump from N65 to N141. Higher prices were recorded in
some parts of the country especially the hinterlands where
prices averaged about N200. The government justified the
sudden subsidy cuts, stating that it would block leakages
and free important revenue for investment in critical sectors
such as infrastructural provisioning, health education, and
create jobs.

The removal sparked major protests and caused several
deaths which are yet to be investigated. In addition to
increasing popular awareness of the extent and depth of
corruption, impunity and poor governance that pervade the
management of the Nigerian economy, the protests
propelled high-powered probes which exposed the
unprecedented financial mismanagement and horrendous
malfeasance entrenched in the administration of fuel
subsidies. For instance, an estimated N1.32 trillion (about
$8.25 billion) was spent on subsidies in the ten months to
October 2011 or about four times the amount spent in the
entire 2010, without a corresponding volume of fuel
importation and supply for the same period.

Beyond the revelations of overwhelming rot in the oil sector
and subsidy administration by the Farouk Lawan legislative
committee that probed the subsidy regime, the committee's
findings unearthedmassive departmental discrepancies
characterizing the official subsidy calculations and
economics.

It also confirmed popular contention by citizens that the
explosion in subsidy expenditure owed to fraudulent
practices. Nevertheless, the fuel subsidy quagmire has
clearly demonstrated that the government can no longer
ignore public views and participation in the design and
implementation of critical social and economic policies and
programs.

The propositions contained in this brief were informed by an
e-conference, FUEL SUBSIDY REMOVAL: SOCIAL AND
ECONOMIC POLICY IMPERATIVES organized by Spaces
for Change (S4C) on December 10, 2011. The debate drew
contributions from a diverse group of Nigerians across the
globe, including North America, South America, Asia, Africa
and Europe. This communication conveyed key
recommendations and alternate options for an effective
reform of the fuel subsidy regime with the hope that it would
spark further engagement with the Special Committee of the
House of Representatives that probed the fuel subsidies and
President Jonathan's Economic team. Policing the Policy
Series is a publication of Spaces for Youth Development and
Social Change [SPACES FOR CHANGE (S4C)]

Global trend in fuel subsidy

Subsidizing fuel products is common practice the world over
and especially among countries rich in oil and gas.The
objectives are, in part, to ensure access to affordable
products and influence consumption of particular products.
The poor are often targeted but, as recent anti-

1 http://www.globalsubsidies.org/
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A combination of corruption and lack of transparency
combine to increase the cost of subsidies and raise
sustainability questions. In addition, subsidies are now
blamed for 'wastages' in fossil fuel consumption and
assumed to be increasing carbon emission and the threat of
climate change. Hence the growth in global campaign
against fuel subsidies led by the Global Subsidy Initiative,
among others'.

Removing subsidies has however proved difficult in many
countries as a result of the economic hardships and socio-
political costs. Based on the reality in many developing
economies with low fuel consumption, a hurried removal of
subsidy is likely to intensify economic hardship especially
the poor and vulnerable groups, and spark political
upheavals. Given the fragility across fledgling oil-rich
democracies in Africa, including Nigeria, a careful and robust
reform programme offers the biggest opportunity towards
the establishment of free market in the downstream sector.

Reforming fuel subsidies:

Examples from other jurisdictions

Reforming fuel subsidies is an arduous task. It holds political
and economic implications which have proved too difficult to
handle in many developing nations. Even developed
countries are not spared of the difficulties. However
examples of countries that have successfully reformed and
cut-down fossil-fuel subsidies offer important lessons and
guidance for Nigeria and others.

From the example of successful reform of liquefied
petroleum gas in Senegal, coal in France and gasoline
(petroleum or PMS) in Ghana, key success factors can be
identified and adapted to local realities in Nigeria. In France,
reform of coal subsidies (producers' subsidies) took more
than 40years and several billions of Euros in structural
adjustment and only ended in 2004 (GSI, 2010: pg.10).
Ghana's effort is still ongoing after several failed efforts with
the most recent component coming in a December 2011
announcement of price increase. Similar pattern is recorded
in Senegal's effort, which began in the 1970s and continued
t0 2008, to reform subsidy for liquefied petroleum gas.

In all the examples, policy sequencing, research, effective
communication, transparency and accountability have
proved critical. Additionally, clear
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definition of reform objectives and success parameters,
clear transitional period, coherent policy environment,
competent policy drivers, effective implementation (with
clear political will and public support) and proper monitoring
and evaluation are key. In the three cases, international
assistance proved important as well but NOT the sole driver.

| Subsidy reform in Nigeria

The latest probe by a Special Committee of the Honourable
House of Representatives, headed by Hon. Farouk Lawan
has confirmed popular perception of corruption and
impunity in the subsidy administration.The protests and
probe offer important opportunities for Nigeria to embark on
a comprehensive reform of its oil and gas downstream
sector.

In Nigeria, fuel subsidy is critical to economic wellbeing of a
significant portion of the population. The absence of
alternative energy means that every Nigerian, in rural and
urban community, consumes petroleum products daily, in
the form of kerosene, PMS or Diesel. With more than 90%
living on less than $2/day, an increase in prices of fuel
energy is bound to trigger corresponding significant
increases in costs of goods and services. This makes
removing and/or reforming fuel subsidies a sensitive
venture®.

Nigeria has four refineries with total capacity of 445,000
barrels per day. Anecdotal evidence suggests that, at
installed capacity, the refineries could meet domestic needs
for PMS, Kerosene and diesel. Unfortunately, the 'Nigerian
factor' manifesting in the downstream sector as NNPC
monopoly (which locks out free exit and entry of investment
capital and competition), corruption, militancy and
insecurity in the Niger Delta, derelict infrastructures (power,
pipeline and storage networks) and political interference
hobble developmentin the sub-sector.

The deficiencies observed in local refining capacity in West
Africa (in spite of potential markets) offer additional
economic justification for Nigeria to reform the downstream
sector. Literature shows that Nigeria has taken several
efforts to reform its downstream sub-sector, in part, to
promote investment, competition and ultimately reduce the
subsidy burden. These efforts have failed due to a number
of reasons, chiefly, inadequate planning, lack of political will
and commitment, absence of public support (in the form of
fierce resistance by labour and citizens associations), poor
implementation and weak penetration of monitoring and
evaluation (particularly the failure of successive
gove;nments to learn from failed efforts and successful
ones).

Reforming fuel subsidies in 2012

So far, suspicion and mistrust lace the current strategies
and arrangements for withdrawing subsidies and reforming
the downstream sector. Nigerians have argued that critical
institutional, structural and administrative bottlenecks
obstructing the development of the sub-sector have not
been addressed.

Nigeria requires a robust reform programme for the
downstream sector. This reform, must at a minimum,
provide options and roadmap for restoring peace in the
Niger Delta and cutting downthreats to stock-feeds
necessary for existing local refineries. The plan must
include a clear restructuring of the governance of the
downstream, kick out political patronage that undercuts
operations of existing local refineries, combat infrastructural
decay (power, storage and pipeline networks) in the sector,
legislative impediments (which currently compels the
federal government to regulate fuel prices), corruption and

widespread insecurity and their impacts on investment flow
in the sector. More importantly, Nigeria must put in place
critical policy, legal and institutional regimes for the effective
regulation and environmental protection. Citizens'
engagement is crucial throughout the process to reduce
face-offs and policy resistance.

The government's reaction to the January uprising,
especially its use of military force to suppress the protests is
widely perceived as official unwillingness or
unpreparedness for citizen engagement around the
deregulation agenda. The rushed subsidy withdrawal, the
hastily-conceived SURE® policy document, together with
the blundering communication strategy are unlikely to
resolve the growing risk of instability fuelled by the protests
or assuage the loss of public confidence which President
Jonathan and his administration must now work much
hardertoearn.

Nigeria's efforts in 2012 to reform fuel subsidies should,
among other things, recognize and embed key success
factors identified in the reform experiences of France,
Ghana, Senegal and others andrespond to local realities in
order to stand any significant chance of succeeding.
Localized expertise to draw from abounds as well on the
understanding that the federal government and its
parastatals would demonstrate 'willingness' and 'openness'
to consider new options.

* Propositions by Spaces for Change

Spaces for Change, an independent non-governmental
organization, organized an e-conference on fuel subsidy
removal and options for the federal government in
December. The conference was led by 2 lead expert
discussants in the development and oil and gas sectors.
The debate drew contributions from a diverse group of
Nigerians across the globe, including North America, South
America, Asia, Africa and Europe. This communication is to
convey key suggestions and options with hopes that it could
spark further discussions with the Special Committee of the
House of Representatives probing the fuel subsidies and
President Jonathan's Economic Management team.

The key conclusion drawn from the 300 + comments and
contributions by the 2 lead discussants and 75 participants
emphasized the following:

» Aphased approach of subsidy removal

* Acomprehensive reform programme
for the downstream sector.

» Subsidy removal or deregulation as currently framed will
not address the critical institutional, legal, policy and
administrative impediments that currently scare away
investments and permit corruption and impunity in the
administration of fuel subsidies.

» Nigeria cannot afford a hurried programme to remove
subsidies. Subsidy removal must be implemented as part
of anintegrated programme dedicated to fostering
investment, optimal local refinery, job creation and
support re-industrialization.

2 Some commentators have equated it to 'public health'in UK and 'social security' in the United States both of which are so vital and sensitive that no politician wants to touch, even with a long pole.

This, in spite of the burden they pose to economic and financial health of the countries.

3 Subsidy Reinvestment and Empowerment Programme (SURE): President Goodluck Jonathan and the Economic Management Team rolled
up this new initiative as the vehicle for actualizing the benefits of the subsidy savings. An estimated N478 Billion is expected to accrue to

the federal government from the policy.
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In addition, important lessons and best practices must be
sourced from other countries undertaking similar steps at
phasing out subsidization of petroleum products. A fuller
understanding of the linkages between fuel usage and the
economy (at national and household levels); the actual fuel
importation, consumption, and subsidy expenditures; and
the relationships between the global oil price fluctuations
and the domestic pricing regime are necessary, and must
inform the design and implementation of a coherent oil
sector reform policy.

The key conclusions above are further clarified in the
following recommendations:

Recommendations 1:

Tying fuel importation and renewal of importation and
marketing license to ‘commitment to build and operate
local refinery in Nigeria'.

A medium to long term (5-7 years) is necessary for
consultations, negotiations, contracting, legislation,
implementation and review (monitoring and evaluation).
Complementary reforms in financing and investment (for the
sub-sector), negotiation of existing subsidy, reform of
existing management and governance structure and
administration of subsidy are envisaged for this option.

Recommendations 2:

Giving incentives to promote local refinery is
recommended. In this regard, setting a clear transition plan
or deregulation plan/calendar is an important first step. The
calendar will specify the timelines for fuel importers or
refinery license holders to commit to building refineries over
a definite period of time (3-5years), otherwise license will not
be renewed. Secondly, the federal government's guarantee
of credit for investors just as is being done in the agricultural
sector would encourage investment and private
participation in the industry operations.

Recommendations 3:

One of the palliative measures that may bring large benefits
to the poor is the subsidization of electricity tariffs or
differential pricing to lessen the pressure fuel dependency
places on household income. Our welfare analysis indicates
that significant reductions in electricity tariffs will bring about
a much larger marginal social impact on the poor, and
considerably cushion the effects of changes in fuel prices.
Given the linkages between electricity generation,
distribution and service delivery, it is imperative to reduce
fuel dependency by expediting action, and calibrating the
ongoing reform of the power sector towards a deliberate
program of diversification of energy sources so as to replace
declining hydro- and thermal plants electricity supplies with
other domestically produced electricity sources.

Recommendations 4:

Further, strict monitoring, compliance and sanction
systems are critical. This would require the establishment
of independent monitoring or quasi-judicial mechanisms
that give citizens a voice to speak out and demand redress
when adversely affected by the implementation of the
subsidy phasing out, or funds reinvestment strategy. The
hasty, and unilateral approach adopted by the federal
government have not allowed room for these concerns to be
integrated or addressed by the Subsidy Reinvestment and
Empowerment (SURE) policy framework. In addition, an
independent accountability mechanism that is transparent
will increase the confidence people hold in the project as a
tool for their economic emancipation.

Additionally, the successful implementation of the fuel
subsidy removal policy, the SURE program and the
accompanying proposed palliative programs, requires
periodic monitoring, evaluation and adaptability to new ideas
and information. Indicators and benchmarks that enable
easy and independent assessment of program
outcomes should be designed and stakeholder groups,
including the civil society and non-governmental
organizations should be involved in the monitoring
process.

Recommendations 5:

Concerted steps must be taken to develop an across-the-
board communications strategy to educate citizens about
the formation of subsidy expenditures, how costs and
benefits are calculated, distributed and what the likely
effects of its removal (both direct and indirect) will be. This
will help assure stakeholders that their interests are being
respected, and efforts are being made to create
mechanisms that ensure transparency regarding subsidies
and the reform process.

Recommendations 6:

The new committee set up to expedite action on the
passage of the Petroleum Industry Bill (PIB) have social,
legal and moral obligations to draw the attention of policy
and lawmakers to existing gaps in the regulatory system;
gaps that cause serious environmental and human rights
problems in the Niger Delta. The proposed oil industry
legislation does not deal with the social and human rights
dimension of oil operations. Provisions that obligate oil
companies or government agencies to consult and obtain
prior consent of local communities, as well as establish
adequate information disclosure measures for
communicating the impacts of oil operations to communities,
particularly data on fisheries, agriculture, health and
livelihoods must be included in the PIB.

Conclusion

The current inefficient fuel subsidy regime constitutes major
leakage on Nigeria's economy. The Farouk Lawan
Committee report of the oil subsidy probe presents a
compelling basis for citizens to demand for a comprehensive
oil industry reform as would stimulate investment and
affordable products and deliver significant gains to
Nigerians. Government can borrow lessons from successful
reforms and mobilize strong political buy-in to fastrack the
reform process. Citizen's participation is critical throughout
the process.

SPACES FOR CHANGE's e-conference discussions can
be viewed via the link below:
http://www.facebook.com/groups/106878672727240/perm
alink/206111219470651/
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Power of Regulatory Agencies
to Receive Gifts

Sections 33 (1), S. 63 (1) and S. 139 (1) of the latest draft of the Petroleum Industry Bill (PIB) empowers the two regulatory
agencies: the Upstream Petroleum Inspectorate (UPI) and the Downstream Petroleum Regulatory Agency (DPRA),
including the National Petroleum Assets Management Corporation to receive gifts of money, or other property, from third
parties. This policy briefing paper argues that such gift-giving may not only upset the pursuit of transparency and
accountability urgently needed in the oil sector, but that gift cultures are also fraught with ambiguities and intrinsic
susceptibility to corruption. Understanding gift practices within a regulatory context will allow Nigerian lawmakers in
particular, policy leaders, stakeholders and the general public to pursue an appropriate strategy for embedding
transparency, corporate responsibility and institutional accountability in the PIB.

Written by Victoria Ibezim-Ohaeri, executive director, Spaces for Change.

Introduction
S. 33,63, & 139 of the PIB provide as follows:

Power to accept gifts

(1) The Inspectorate/Agency/Corporation may
accept gifts of money or other property upon such
terms and conditions as may be specified by the
person or organisation making the gift provided
such gifts are not inconsistent with the objectives
and functions ofthe Agency underthis Act.

(2) Nothingin subsection of this section or in this Act
shall be construed to allow any member of the
Board or staff of the Agency to accept gifts for

their personal

From the above excerpt, the PIB did not specify situations in
which such gift-giving to the UPI, DPRA or the Corporation
may be allowed. Beyond the fractional obligation on the giver
to